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have	 been	 two	 key	 strands	 of	 concern:	 one	 focussed	 on	 men	 using	 the	 partial	 defence	 of	
provocation	to	excuse	their	actions	in	killing	their	partners	by	shifting	part	of	the	blame	onto	the	
deceased	 (usually	 a	woman)	 for	 her	own	death;	 and	 the	other	 on	women	who	kill	 to	protect	
themselves	from	serious	harm	or	death	in	the	context	of	on‐going	family	violence	but	have	not	
been	able	to	successfully	raise	self‐defence	where	appropriate.	Reforms	in	2005	reformulating	
self‐defence—mainly	 through	 the	 introduction	 of	 a	 new	 offence	 of	 defensive	 homicide,	 and	
introducing	the	possibility	of	‘social	context’	evidence	of	family	violence	in	a	homicide	trial—and	
the	 2014	 reforms	 clarifying	 self‐defence	 and	 providing	 for	 jury	 directions	 on	 family	 violence		
seem	to	address	these	concerns.	They	are	also	symbolically	important	in	giving	explicit	attention	






The	 reforms	 both	 changed	 the	 substantive	 laws	 and	 introduced	 guidance	 to	make	 the	 family	
violence	 context	 explicit	 and	 relevant	 to	 the	 trial	 process.	 While	 changing	 law	 does	 not	
automatically	 change	 attitudes	 or	 practices,	 reformers	 hoped	 that	 the	 new	 laws	 would	
demonstrate	new	values	and	that	these	would	be	adopted	and	normalised	over	time.	
	
It	 is	 vital	 that	 reforms	 are	 monitored	 and	 evaluated.	 As	 this	 paper	 argues,	 the	 decision	 to	
implement	 the	2014	 reforms	and,	 specifically,	 to	abolish	defensive	homicide	 left	 little	 time	 to	
explore	 how	 the	 2005	 reforms	 were	 working	 in	 practice,	 particularly	 for	 women,	 given	 the	
(fortunately)	 relatively	 small	 number	 of	 homicide	 trials	 in	 Victoria.	 This	 paper	 outlines	 the	















































exposed	the	underpinnings	of	 legal	decision‐making	 in	 terms	of	class	and	power.	Critiques	by	
feminists	and	critical	race	theorists	developed	these	insights,	beginning	from	the	feminist	work	






prioritised	 the	 collection	 of	 data,	 using	 crime	 and	 victim	 studies,	 to	 better	 understand	 the	
phenomenon	(see,	for	example,	Mugford	1989).		
	





to	women’s	 rejection	 of	 them	 or	 to	 a	woman’s	 ‘infidelity’.	 The	 other	 focussed	 on	 the	 lack	 of	
defences	 available	 to	 women	 who	 killed.	 Homicides	 (like	 most	 offences)	 are	 predominantly	
committed	by	men,	who	commit	around	85	per	cent	of	homicide	offences	(Bryant	and	Cussen	
2015).	So	it	 is	not	surprising	that	critical	attention	focussed	first	on	cases	of	men	arguing	that	
their	violence	could	be	excused	or	 justified	on	 the	basis	of	 the	woman’s	 failure	 to	act	as	 they	























fists.	 Increasing	 understandings	 of	 the	 dynamics	 of	 violent	 domestic	 relations	 led	 to	 a	
reconceptualising	of	women’s	violent	responses	 in	some	of	 these	cases	as	being	 ‘self‐defence’:	
that	is,	they	faced	ongoing	threats	of	serious	violence	which	they	could	not	escape	without	killing	




















These	 concerns	 were	 first	 addressed	 in	 1991	 in	 a	 report	 on	 homicide	 by	 the	 Law	 Reform	
Commission	of	Victoria	(LRCV).	It	recognised	the	gendered	critique,	and	received	submissions	
from	women’s	 groups	 and	others,	most	of	which	 supported	 the	 retention	of	provocation.	The	
LRCV	recommended	retention	of	provocation,	stating	that	the	evidence	showed	that	juries	did	











Crimes	 (Homicide)	 Act	 2005	 (Vic)	 with	 some	 modifications.	 The	 2005	 amendments	 included	





defence	 (as	 a	 full	 defence),	 and	 provision	 for	 the	 introduction	 of	 expert	 evidence	 of	 family	











The	 express	 provision	 for	 expert	 evidence	 on	 these	 matters	 addressed	 the	 evidentiary	
requirement	 that,	 to	be	 admissible	 in	 a	 trial,	 evidence	must	be	 legally	 ‘relevant’.	 The	 reforms	
explicitly	 permit	 introduction	 of	 evidence	 of	 circumstances	widely	 known	 to	 be	 important	 in	
understanding	 family	 violence	dynamics,	but	 traditionally	not	 seen	as	 legally	 ‘relevant’	 to	 the	








































operation	 of	 defensive	 homicide.	 In	 2013	 submissions	 were	 invited	 in	 response	 to	 a	 VDoJ	
consultation	paper,	which	proposed	abolition	of	defensive	homicide	on	the	ground	that	it	was	
being	‘inappropriately	…	relied	upon	by	men	who	kill	…	in	circumstances	which	are	very	similar	








Our	 starting	 point	 is	 that	 women	 who	 kill	 to	 protect	 themselves	 from	 family	
violence	 should	 have	 access	 to	 a	 full	 acquittal	 on	 the	 grounds	 of	 self‐defence.	
However,	based	on	recent	research	that	examined	in	detail	cases	of	women	who	
have	killed	partners	since	the	2005	reforms,	we	do	not	yet	have	sufficient	evidence	






The	 most	 substantial	 change	 for	 present	 purposes	 was	 the	 foreshadowed	 removal	 of	 the	
defensive	 homicide	 offence,	 in	 s	 3	 of	 the	 amending	 act.	 The	 Minister	 stated	 that	 defensive	
homicide	 has	 ‘predominantly	 been	 relied	 on	 by	 men	 who	 have	 killed	 other	 men	 in	 violent	













































to	manslaughter,	one	pleaded	guilty	 to	defensive	homicide,	 one	was	 found	guilty	of	defensive	
homicide,	and	one	was	found	guilty	at	trial	of	manslaughter.	The	study	concluded	that,	although	
the	women	were	more	likely	to	plead	guilty	to	manslaughter	or	defensive	homicide,	the	capacity	






























































first	 to	 use	 the	 social	 context	 provisions	 (at	 that	 time	 s	 9AH)	 from	 different	 family	 violence	
experts.	Phillip	Bracken	was	acquitted	of	the	murder	of	his	female	partner	after	shooting	her	five	

















psychological	 reasons	 why	women	 tend	 to	 stay	 with	 violent	 partners	 (Collom	 2015:	 30).	 An	














































violence.	 Arguably,	 retaining	 defensive	 homicide	 and	 reviewing	 its	 operation	 in	 light	 of	 the	
educative	role	played	by	the	other	reforms	would	have	been	more	constructive.	Indeed,	as	King	






































laws	 were	 akin	 to	 “men	 getting	 away	 with	 murder”’,	 and	 inappropriately	 using	 defensive	















involving	male	 defendants	 relied	 directly	 on	 the	 reforms	 to	 argue	 that	 they	 killed	 to	 defend	

































left	 the	 perpetrator	 or	 sought	 legal	 protection.	 The	 authors	 concluded	 that,	 whilst	 these	
depictions	of	family	violence	are	admittedly	products	of	the	adversarial	nature	of	the	legal	system	









(2016:	 28)	 found	 that	 concerns	 that	 the	 gendered	 assumptions	 underpinning	 provocation’s	
‘narratives	of	excuse’	 for	men’s	violence	would	simply	re‐emerge	at	sentencing	have	not	been	




































The	 abolition	 of	 the	 defence	 of	 provocation	 seems	 to	 have	 been	 effective	 in	 removing	 that	
gendered	 defence	 narrative	 (although	 recent	 research	 identified	 remnants	 in	 some	 trials	 and	
pleas).	There	is	evidence	that	claims	by	men	to	have	‘snapped’	or	‘lost	control’	when	faced	with	a	
sexual	rejection	or	with	the	partner’s	infidelity	are	not	being	accepted	as	mitigation	at	the	time	of	






educative	 effect	 of	 such	 information	 about	 the	 occurrence	 and	 impact	 of	 family	 violence	 on	
women’s	responses.	Whether	the	reforms	will,	 in	the	short	term,	change	the	daily	practices	of	






















































13	 As	mentioned	 earlier,	 these	 cases	would	 probably	 have	 been	 treated	 as	manslaughter,	with	 the	 same	 potential	
penalty.	This	point	was	not,	however,	taken	up	in	the	media	argument.	See,	for	example,	Hunt	2013.	
14	 Dr	Debbie	 Kirkwood	 and	Ms	Mandy	McKenzie	 (DVRCV)	 and	Dr	Danielle	 Tyson	 and	 Professor	 Bronwyn	Naylor	
(Monash	University).	
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